
Grosse Ile Taxpayers Association 
P.O. Box 234 

Grosse Ile, Michigan 48138 
 

January 18, 2022 
 
 
 
 
Paul Anderson, Chairperson & Commissioner 
Michael Jurecki, Township Board Liaison & Commissioner 
Scott Longton, Commissioner 
Erik Ranka, Commissioner 
Jeffrey Hubbard, Commissioner 
Grosse Ile Township Police Commission 
9601 Groh Road 
Grosse Ile, MI 48138  
 
Sent via e-mail & fax at (734) 692-9693  
 
Re:   Concerns about Township Supervisor Jim Budny's "committee" violating the Michigan Open 
 Meetings Act & deviation from strict adherence to Grosse Ile Municipal Code Section 67.10 
 
Dear Police Commissioners: 
 
This letter to inform the Township Police Commission that the Grosse Ile Taxpayers Association (GITA), a 
community non-profit organization, has retain Attorney Frank Cusumano, Jr. to formulate independent legal 
opinions about the Township's ongoing actions to hire a new permanent Grosse Ile Police Department 
(GIPD) Chief, and evaluate possible violations of the Michigan Open Meetings Act, MCL 15.261 et seq. 
(OMA).  The GITA was established in 2020 to support ethical, responsive and effective government plus 
advocate sound public policy that benefits the long-term best interests of Islanders. 
 
The GITA sought Mr. Cusumano's legal counsel because the organization has serious concerns about the 
fairness, transparency and efficacy of the Township's current hiring process for the GIPD Chief under the 
control of Supervisor Budny.  In particular, the GITA is troubled by Supervisor Budny's plan to use a 
"committee" he unilaterally established in November of 2021 to conduct hiring interviews for GIPD Chief 
applicants in private meetings (see attached Supervisor Budny's e-mail from November 23, 2021).   
 
Mr. Cusumano believes this action would be a violation of the Michigan OMA as well as not strictly comply 
with Grosse Ile Municipal Code Section 67.10.  Violations of the Michigan OMA could result in Circuit Court 
nullification of any decision made by a public body (MCL 15.270).  He also maintains the opinion that a 
willful violation of the Michigan OMA by a Township official could result in he or she being subjected to 
litigation to determine possible civil liability.  I have enclosed a copy of Mr. Cusumano's letter dated January 
11, 2022 that he sent to the Township Board Members, Township Manager and Township Attorney to 
inform them of his legal analysis about this matter. 
 
As a result, I strongly urge the Police Commissioners to consider the ramifications of acting on any reviews 
or recommendations produced by Supervisor Budny's "committee" if it privately meets as planned in 
violation of the Michigan OMA.  The GITA commends the Police Commission's commitment to conducting 
all hiring interviews of GIPD Chief applicants in public meetings broadcast on the Township's main 
communications platforms (GI-TV, YouTube and Facebook Live).   
 
The GIPD Chief is one of the most important, and powerful, positions in Township government, and the 
GITA thinks that citizens have the right to witness and understand how the hiring of this leader is conducted. 
 



Moreover, the GITA firmly believes that the Police Commission's strict adherence to Township Ordinance 
Section 67.10 during approximately the last 50 years has greatly helped to ensure that the most qualified 
professionals have been hired for GIPD Chief by the Township Board.   
 
Since 1974, the Township Board has approved the hiring of every GIPD Chief recommended by the Police 
Commission under the authority of Township Ordinance Section 67.10:  Pat Lyons, 1974; Maurice Stevens, 
1992; Bill Barron, 1996; and Joe Porcarelli, 2009.  After being hired, these GIPD Chiefs served for an 
average of 10 years while achieving outstanding results. 
 
We applaud the Commissioners for volunteering your time and effort to provide critically important guidance 
and oversight for the GIPD.  No group of citizens on Grosse Ile has a better understanding of the GIPD than 
the Police Commission.  We truly appreciate all you do to keep Grosse Ile one of the safest communities in 
Michigan. 
 
Thank you for your consideration.  If you have any questions about this matter, I would be pleased to 
answer them.  I can be reached by e-mail at gitaxpayers@gmail.com. 
 
Sincerely, 

 
Greg Karmazin 
Executive Director  
Grosse Ile Taxpayers Association 
 
Enclosures (2) 
 
cc: Bob Zelasko, President, GICA 
 Kathy Walker, Vice President, GICA 
 Kevin Flavin, Secretary, GICA 
 Mark Lane, Board Member, GICA 
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January 11, 2022 

Frank A. Cusumano, Jr. 
Attorney .at Law 

16188 Jenny Drive 
Macomb, Ml. 48042-2250 

(586) 453-4084 
Fax: (586) 722-2072 

Email: cusumanolaw@gmail.com 

VIA TELEFAX & EMAIL 
J734) 692-9693 

Grosse lie Township Board of Trustees 
c/o Supervisor James Budny 
9601 Groh Rd. 
Grosse lie, Ml 48138 

RE: Selection Process of Grosse lie Township Police Chief Violates the Michigan 
Open Meetings Act, MCL 15.261 et seq. 

Dear Sirs and Madame Clerk: 

My legal services have been retained by the Grosse lie Taxpayers Association (GITA), 
a community non-profit organization, to formulate a legal opinion about the Township's 
ongoing actions to hire a new permanent Grosse lie Township (Township") Police Chief 
and evaluate possible violations of the Michigan Open Meetings Act, MCL 15.261 et 
seq. (OMA). The GITA was established in 2020 to support ethical, responsive and 
effective government plus advocate sound public policy that benefits the long-term best 
interests of Islanders. 

The GITA sought my legal counsel because the organization has serious concerns 
about the fairness, transparency and efficacy of the Township's current hiring process 
for the Township Police Chief. In particular, the GITA is troubled by the Township's 
apparent lack of strict compliance with Grosse lie Municipal Code Section 67 .10 and 
OMA. Violations of OMA could result in nullification of any decision by a circuit court. 
MCL 15.270. 

This correspondence serves to give formal notice and apprise the Township and its 
I 

general counsel that the selection process of the Township Chief of Police is legally 
flawed in its current incarnation and is, in fact, a violation of OMA and its notice 
provisions. Specifically, the "decision," as defined at MCL 15.262(d), leading up to the 
selection of the future Township Police Chief, including the interview of applicants, 
cannot be delegated to sub~quorum individuals, committees and/or sub-committees 
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without those meetings/deliberations being conducted in noticed and open public 
meetings. 

The primary purpose of this letter is to encourage compliance with the OMA 
requirements and assumes the public officials involved are acting in good faith and are 
mistakenly believing that their actions are lawful. An ancillary purpose is to discourage 
OMA non-compliance by establishing actual notice of the factual/legal basis supporting 
the ongoing OMA violation(s). Therefore, should litigation be necessary to impose civil 
liability against Township officials under the OMA it will be advanced before the circuit 
court judge that non-compliance is/was intentional. MCL 15.273(1 ). It is anticipated that 
the public officials involved will be hard pressed to argue "we did not know" of the OMA 
violation(s) or "we acted in good faith" where this letter exists and will be made an 
exhibit to the pleadings. Indeed, the Supervisor James Budny has stated on the 
Township website that it is the Supervisor's mission," [t]o execute all statutory and 
assigned responsibilities to the utmost of my ability ... " That includes the OMA. 
https://www.grosseile.com/government/supervisor/index.php (accessed 01/11/2022). 

§ 13 of the OMA 

In Spalding v. Swiacki, __ Mich App. __ ; __ N.W.2d (Docket No. 354598, issued 
July 8, 2021), slip op., the Michigan Court of Appeals explained that§ 13 of the OMA 
"imposes liability on a public official for violating the OMA, but only if the violation is 
intentional, MCL 15.273(1 ). Thus, rather than focus on the impact of the violation, the 
civil-liability provision focuses on the state of mind of the public official. This has the 
practical effect of imposing civil liability on those public officials who intentionally flout 
the OMA but excusing from. civil liability those public officials who act in good faith but 
inadvertently or mistakenly violate the act. On this reading, it does not matter whether 
compliance was substantial or not, whether the violation was a material or technical 
one-rather, the focus is on the public official's state of mind." Emphasis added. 
Spalding, supra at p. 6, is attached as Exhibit A. 

§3 of the OMA 

The OMA provides that "[a]II meetings of a public body must be open to the public and 
must be held in a place available to the general public," MCL 15.263(1), and that "[a]II 
decisions of a public body must be made at a meeting open to the public," MCL 
15.263(2), 

Booth Newspapers, Inc. v. University of Michigan Board of Regents 

The Michigan Supreme Court ruled in 1993 that "a key determination of the OMA's 
applicability is whether the body in question exercises governmental or proprietary 
authority." Booth Newspapers, Inc. v. University of Michigan Board of Regents, 444 
Mich. 211, 226; 507 N.W.2d 422 (1993). The Court interpreted the applicability of the 
OMA, in an analogous situation to hiring the Grosse lie Township Police Chief. It was, 
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simply, "one of the board's most important exercises of governmental authority." Id., p. 
225. The "selection of a public university president constitutes the exercise of 
governmental authority, regardless of whether such authority was exercised by [an 
individual Board member], the nominating committee, the full board, or even 
subcommittees. Accordingly, this individual or these entities must be deemed 'public 
bodies' within the scope of the OMA. Having established the 'public' nature of these 
bodies, we must now examine the precise actions taken by them and their disposition 
under the OMA." Emphasis added. Booth, supta. 

Nor is a less than quorum committee or sub-committee a legal excuse for failing to 
conduct the "public business" of awarding high level public employment such as a 
Township Police Chief. 

While a committee or subcommittee of a public body which constitutes less than 
quorum of the public body, and is purely advisory in nature, is not subject to the 
Open Meetings Act, *** a public' body which divides itself into subcommittees of 
less than quorum to collectively deliberate towards the resolution of public 
business, is in fact, acting as a 'public body'. A public body may not avoid 
violating the Act by clothing itself as a sham advisory committee or subcommittee 
of less than a quorum. 

OAG 5788 (09/23/80). 

Add to that, there is a Township ordinance, Grosse lie Municipal Code Section 67.10, 
delegating a review and recommendation process to the Township Police Commission 
("Commission"). The Commission is charged with the vetting and selection of the 
prospective Police Chief. The Commission is also considered a "public body" and 
historically has complied with the OMA to the extent that the Township Administration 
has understood the Act. Changing the hiring procedure is a prerogative of the elected 
Township Board but must be done by a recorded vote held during a properly noticed 
and held public meeting. While the Board could vote to amend Ordinance 67.10, the 
fact is that it has not done so. The "decision" to ignore the ordinance is also a violation 
of the OMA. Restructuring the "decision" process to avoid the OMA requirements that 
the process be open to the public is stili controlled by settled state law under Booth and 
OAG 5788. Additionally, the offe11ding process prejudices the public by denying its 
members an opportunity to make public comment on the applicants, their qualifications 
and the objection to the abrogation of the ordinance. 

It is advanced that the ordinance and past practice by the Commission is overwhelming 
evidence that shows the Township has previously acknowledged that the culling of 
applicants for the position of Township Police Chief is an exercise of governmental 
authority and subject to the OMA despite being delegated to the non-Board 
Commission. 

Thank you for your consideration of this matter. I remain, 
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~ Tru} Yours, 

~I, 
Frank A. Cusumano, Jr. 
Attorney at Law 

Enclosure: Spalding v. Swiacki, __ Mich App. __ (2021) 

cc: 

Name 
Supervisor James Budny 
Treasurer David Nadeau 
Clerk Ute O'Connor 
Trustee Carl Bloetscher 
Trustee Mike Jurecki 
Trustee Joe Porcarelli 
Trustee Jamison Yager 
Twp. Mgr. Derek Thiel 
Twp. Attorney T. Esordi 

Email Address 
jbudny@grosseile.com 
dnadeau@grosseile.com 
uoconnor@grosseile.com 
cbloetscher@grosseile.com 
mjurecki@grosseile.com 
joeporcarelli@grosseile.com 

· jyager@grosseile.com 
derekt@grosseile.com 
esordilaw@gmail.com 
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Jfthis opinion indicates that it is "FOR PUBLICATION," it is subject to 
revision until final publication in the Michigan Appeals Reports. 

STATE OF MICHIGAN 

COURT OF APPEALS 

ROBIN SPALDING and JOHN PATEREK, 

Plaintiffs-Appellants, 

V 

MARY K. SWIACKI, CAMlLLE FINLAY, JIM 
GOETZINGER, and STEVE NIKKEL, 

Defendants-Appellees. 

Before: K. F. KELLY, P.J., and SHAPIRO and SWARTZLE, JJ. 

SWARTZLE, J. 

FOR PUBLICATION 
July 8, 2021 
9:05 a.m. 

No. 354598 
Macomb Circuit Court 
LC No. 2020-000980-CZ 

With its enactment in 1976 of the Open Meetings Act (OMA), MCL 15.261 et seq., our 
Legislature required that meetings of public bodies occur in the open. The accountability that 
comes with openness would be thwarted, however, if the public was not timely made aware of a 
meeting or ifthere was no penalty for violating the act. When the public is not sufficiently notified 
of a meeting, our Legislature has provided for several types of relief-invalidation of policies 
approved during that meeting, injunctive relief against future violations, and civil and criminal 
penalties against public officials. Different standards apply to different types of relief, as our case 
law has long recognized. 

This case arises from defendants' decision to proceed with a meeting of the Armada 
Township Board of Trustees despite the board's failure to post timely notice of the meeting on the 
township's website. Although the board substantially complied with the notice requirements by, 
among other things, physically posting notice in the township's office and posting the notice to the 
website several hours before the meeting, there is no question that it did not strictly comply with 
the OMA's notice provisions. When a person brings a claim for statutory damages, that claim is 
not defeated by a showing of substantial compliance. As we explain, the trial court erred in this 
respect and we reverse. 

I. BACKGROUND 

Plaintiff John Paterek is the township supervisor, and plaintiff Robin Spalding is Paterek's 
deputy. Defendant Mary K. Swiacki is the township clerk, defendant Camille Finlay is the 
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township treasurer, and defendants Jim Goetzinger and Steve Nikkel are township trustees. In 
December 2019, the township board decided to schedule several budget workshops throughout 
2020. The workshops were not "meetings" under the OMA, and no votes were planned to be taken 
during them. On December 18, the 'township posted its annual-meeting schedule on its website; 
the schedule included a budget workshop set for January 21, 2020, at 7 p.m. In early January 2020, 
the board added agenda items to the workshop, including items for which votes would be taken, 
and therefore the January 21 budget workshop became a "special meeting" that fell within the 
scope of the OMA. 

Among other requirements, the OMA requires that public notice of a special meeting must 
be physically posted at least 18 hours before the meeting and, if the body maintains an official 
website, then public notice must similarly be made on that website 18 hours before the meeting. 
MCL 15.265(4). It is undisputed that a physical copy of the meeting agenda was posted outside 
the township's office on January 16, but notice was not posted on the township's website until 
11:50 a.m. on January 21. 

Several hours before the meeting, Paterek emailed the other board members stating that the 
January 21 meeting should be rescheduled because the board had not posted timely public notice 
on the website. Swiacki consulted a staff member of the Michigan Townships Association; 
according to Swiacki, the staff member advised that the board could proceed with the January 21 
meeting. When the board convened later that day, Paterek again voiced his concern about the 
untimely notice. He informed the other board members that he would not participate in the 
meeting, and he moved to a seat in the audience along with other members of the public. The 
remaining board members proceeded with the ,meeting during which they deliberated and took 
votes on several matters. 

Plaintiffs subsequently sued defendants, alleging that defendants violated the public-notice 
requirements of the OMA. Plaintiffs did not seek to invalidate any decision made during the 
January 18 meeting or enjoin future noncompliance, but rather sought statutory damages, costs, 
and attorney fees against defendants under MCL 15.273(1). Defendants moved for summary 
disposition under MCR 2.116(C)(l 0), arguing that they had substantially complied with the 
OMA's notice requirements. For their part, plaintiffs also moved for summary disposition under 
MCR 2.116(1)(2). 

The trial court concluded that defendants had violated the OMA by failing to provide 
timely notice on the website, but the violation was merely a "technical" one. The trial court held 
that defendants had substantially complied with the OMA's notice requirements, and therefore 
granted summary disposition in defendants' favor. 

This appeal followed. 

II. ANALYSIS 

The question on appeal is a narrow, legal one-. Is a public body's substantial compliance 
with the OMA's public-notice requirements in MCL 15.265 sufficient to defeat a claim for 
statutory relief under MCL 15.273? As we e4plain, it is not. 
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A. STANDARD OF REVIEW 

"A trial court's grant or denial of summary dismissal is reviewed de novo by this Court." 
Lantz v Southfield City Clerk, 245 Mich App 621, 625; 628 NW2d 583 (2001). Similarly, we 
review de novo questions of statutory interpretation. Adair v Michigan, 486 Mich 468,477; 785 
NW2d 119 (2010). When reviewing a statute, "we are required to give effect to the Legislature's 
intent." Barta/sky v Osborn, _ Mich App _, _; _ NW2d _ (2021 ), slip op at 3 ( cleaned up). 
"The Legislature is presumed to intend the meaning clearly expressed, and this Court must give 
effect to the plain, ordinary, or generally accepted meaning of the Legislature's terms." D 'Agostini 
Land Co LLC v Dep't of Treasury, 322 Mich App 545, 554; 912 NW2d 593 (2018) (citation 
omitted). 

B. PUBLIC NOTICE AND CIVIL LIABILITY UNDER THE OMA 

The parties do not dispute that the January 21 special meeting was a covered "meeting" of 
a "public body" involving deliberations about public policy. MCL 15.262(a),(b). Thus, the 
meeting was subject to the provisions of the OMA, including those requiring public notice. MCL 
15 .265. With respect to notice, the OMA provides in relevant part: 

(I) A meeting of a public body shall not be held unless public notice is given 
as provided in this section by a person designated by the public body. 

* * * 
(4) Except as provided in this subsection or in subsection (6), for a 

rescheduled regular or a special meeting of a public body, a public notice stating 
the date, time, and place of the meeting shall be posted at least 18 hours before the 
meeting in a prominent and conspicuous place at both the public body's principal 
office and, if the public body directly or indirectly maintains an official internet 
presence that includes monthly or more frequent updates of public meeting agendas 
or minutes, on a portionof the website that is fully accessible to the public . ... 
[MCL 15.265 (emphasis added).] 

The OMA sets forth several different remedies for violations of its provisions, including 
civil liability for public officials. With respect to plaintiffs' claims here, "[ a] public official who 
intentionally violates this act shall be personally liable in a civil action for actual and exemplary 
damages of not more than $500.00 total, plus court costs and actual attorney fees." MCL 
15.273(1). Although a person can join an action for statutory damages, costs, and fees with an 
action for injunctive or exemplary relief, MCL 15.273(3), plaintiffs in this case chose to pursue 
only the former statutory relief. 

C. ARNOLD TRANSIT, NICHOLAS, AND LEEMREIS 

The .record is clear that defendants did not post the proper public notice on the township's 
website at least 18 hours before the January 21 special meeting. Although defendants point out 
that its 2020 workshop schedule had been posted weeks before the January 21 special meeting, 
that schedule did not notify the public that the board would be holding a meeting on January 21 
during which votes w~uld be taken. With that said, the record is equally clear that proper notice 
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was physically posted in the township's office; notice via the township's website of the workshop 
at least alerted the public that budget matters would be discussed on January 21; notice of the 
meeting was posted on the website approximately seven hours before the meeting started; and 
members of the public were in attendance at the meeting. Based on our review of the record, we 
agree with the trial court that there is no genuine issue of material fact that the board failed to 
comply strictly with the OMA's public-notice provision, but that it did comply substantially with 
the provision. 

Defendants argue that this conclusion is fatal to plaintiffs' claim for statutory damages, 
court costs, and attorney fees, pointing to this Court's holdings in Arnold Transit Co v City of 
Mackinac Island, 99 Mich App 266; 297 NW2d 904 (1980),1 and Nicholas v Meridian Charter 
Twp Bd, 239 Mich App 525; 609 NW2d 574 (2000), abrogated on other grounds by Speicher v 
Columbia Twp Bd of Trustees, 497 Mich 125; 860 NW2d 51 (2014). In arguing this, however, 
defendants fail to distinguish between the various types of relief available under the OMA. 

As explained by this Court in Leemreis v Sherman Twp, 273 Mich App 691, 700; 731 
NW2d 787 (2007), there are "three distinct types of relief' under the OMA ( excluding a criminal 
action). First, a person can seek to invalidate a decision of the public body made in violation of 
the OMA. MCL 15.270(2). Second, a person can seek an injunction against a public body to 
compel compliance or enjoin further noncompliance with the OMA. MCL ·15.271(1). And third, 
a person can seek statutory damages, court costs, and attorney fees against a public official for an 
intentional violation of the OMA, as noted earlier. MCL 15.273(1); see also Speicher, 497 Mich 
at 135-136; Citizens for a Better Algonac Co Schs vAlgona Co Schs, 317 Mich App 171, 181; 894 
NW2d 645 (2016). As this Court observed in Leemreis, "None of these sections refers to either of 
the other sections. Reading the OMA as. a whole, it appears that these sections, and the distinct 
kinds of relief that they provide, stand alone." Leemreis, 273 Mich App at 701. Our Supreme 
Court later reinforced this point in Speicher, quoting Leemreis and adding, "When a statute, like 
the OMA, gives new rights and prescribes new remedies, such remedies must be strictly pursued; 
and a party seeking a remedy under the act is confined to the remedy conferred thereby and to that 
only." Speicher, 497 Mich at 136. Thus, it is critical to keep in mind the specific type of relief 
sought under the OMA when considering whether a person has met the applicable standard for 
that relief. 

In Arnold Transit, for instance, the plaintiffs sought invalidation of the defendant city's 
ferry-boats code. The plaintiffs argued that, when adopting the code, the city violated the OMA' s 
public-notice provisions and, in accordance with MCL 15.270(2), the code should be invalidated. 
Arnold Transit, 99 Mich App .at 268. This Court agreed with the plaintiffs that the city violated 
the "technical requirements" of the OMA by, among other things, failing to post public notice at 

1 Arnold Transit was released in 1980 and, although we are not required to follow the rule of law 
established in a published opinion of this Court issued before November 1, 1990, MCR 
7.215(1)(1), we are bound by our Supreme Court's opinion affirming the decision, Arnold Transit 
Co v City of Mackinac Island, 415 Mich 362,363; 329NW2d 712 (1982) ("After full consideration 
of the record, briefs, and argument of the parties, we are not persuaded of any error in the 
disposition of this matter by the Court of Appeals, 99 Mich App 266, 297 NW2d 904."). 
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least 18 hours before the meeting. Id at 274. The Court went on to conclude, however, that there 
was not "any desire by defendant to conduct its meeting out of public sight or that it in fact did 
so." Id. Because the OMA was a then-relatively new act, the Court looked to the Texas Court of 
Appeals for guidance on public notice: 

Even though provisions of the statute are mandatory, we hold that the 
"notice" provisions of the statute are subject to the substantial compliance rule. The 
rationale of the substantial compliance rule is that while the notice provisions in 
statutes are: mandatory, they are essentially procedural; that rigid adherence to such 
a procedural mandate will not be required if it is clear that a substantial compliance 
provides realistic fulfillment of the purpose for which the mandate was incorporated 
in the statute. [Id. at 275, quoting Stelzer v Huddleston, 526 SW2d 710, 713 (Tex 
Civ App, 1975).] 

The Court held that the city had substantially complied with the OMA's public-notice provisions 
and, because of this, the trial court did not err by refusing to invalidate the code. Id at 275-276. 

Our Court had occasion to consider a similar dispute involviQ.g public notice in Nicholas. 
In that case, the plaintiffs sought to invalidate several decisions made by the township board during 
a meeting that had not been adequately noticed. Nicholas, 239 Mich App at 527. The plaintiffs 
also sought injunctive relief. After reviewing the record, this Court agreed with the trial court that 
defendants had vio.lated the OMA. Id. at 532. Citing Arnold Transit, the Court further concluded 
that there was substantial compliance with the public-notice provisions and the rights of the public 
were not impaired. Id. at 532-533. Given this, the Court affirmed the trial court's judgment 
denying invalidation of the township board's decisions or any injunctive relief. Id. at 533-534. 

Importantly for the present case, however, neither Arnold Transit nor Nicholas involved a 
claim for statutory damages under MCL 15.273(1). Because our case law requires that we focus 
on the distinct claim being made when determining the appropriate standard to apply, we tum to 
the text of MCL 15.273(1) itself and the context of the OMA as a whole. 

D. TEXT AND CONTEXT 

The Legislature explained in the preamble that it enacted the OMA to ensure that meetings 
of public bodies would be open to the public. 1976 PA 267. To ensure this openness, the 
Legislature provided for, among other things, public notice in advance of meetings and various 
separate types ofrelief for violations of the OMA, including invalidation of decisions, injunctions, 
and damages. Id.; MCL 15.265; MCL 15.270; MCL 15.271; MCL 15.273. 

With regard to enforcement, the Legislature set forth different standards for the different 
forms ofrelief. For example, to invalidate a public body's decision, a plaintiff must show that the 
public body violated either: (a) the provisions of MCL 15.263(1), (2), or (3) that require that a 
meeting be "open" to the public;.or (b) the public-notice provisions of MCL 15.265, but only if 
the deficient notice actually interfered with the public body's "substantial compliance" with 
respect to the openness requirements ofMCL 15.263(1 ), (2), or (3). MCL 15 .270(2). Additionally, 
a plaintiff must further show "that the noncompliance or failure has impaired the rights of the 
public" under the OMA. Id. The explicit "substantial compliance" measure for public-notice 
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violations, coupled with the need to show that the rights of the public were actually impaired, set 
a high bar for invalidating a public body's decision based solely on a defect in notice. This high 
bar makes sense, as invalidation of a public body's decision would impact everyone who is subject 
to that decision, not just the parties to the lawsuit, and thus invalidation should not occur unless 
the rights of the public were actually impaired. 

The OMA's civil-liability provision also sets a high bar, but in a different way. In contrast 
to the decision-invalidation provision, which explicitly references "substantial compliance," MCL 
15 .270(2), the civil-liability provision makes no reference to· "substantial compliance" and instead 
imposes liability on a public official for violating the OMA, but only if the violation is intentional, 
MCL 15 .273(1). Thus, rather than focus on the impact of the violation, the civil-liability provision 
focuses on the state of mind of the public official. This has the practical effect of imposing civil 
liability on those public officials who intentionally flout the OMA, but excusing from civil liability 
those public officials who act in good faith but inadvertently or mistakenly violate the act. On this 
reading, it does not matter whether compliance was substantial or not, whether the violation was a 
material or technical one-rather, the focus is on the public official's state of mind. 

In addition to the plain language of the civil-liability provision itself, this reading finds 
further contextual support in the OMA. As already pointed out, the decision-invalidation provision 
explicitly sets a "substantial compliance" measure with respect to a public-notice violation. MCL 
15.270(2). Nowhere else in the OMA does the Legislature require a plaintiff to show that a 
violation "interfered with substantial compliance" of the act. Where the Legislature expressly sets 
a particular standard in one section ofa statute but not in another, we presume that the Legislature 
intended for different standards to apply to the different sections-i.e., the Legislature's word 
choice was intentional. See Bianchi v Auto Club of Mich, 437 Mich 65, 72; 467 NW2d 17 (1991) 
(applying the legal maxim, "expressio unius est exclusio alterius"). 

In this respect, our reading of the OMA is similar to our Supreme Court's reading of the 
election code in Stand Up for Democracy v Secretary of State, 492 Mich 588; 822 NW2d 159 
(2012). In that case, the Court considered whether a referendum petition complied with the 
requirement of the election code that " 'the heading of each part of the petition shall be prepared 
in the following form and printed in capital letters in 14-point boldfaced type.' " Id. at 601 ( quoting 
MCL 168.482(2) (note: the statute has since been amended to replace "shall" with "must," 2018 
PA 608)). The referendum at issue was submitted in typeface that was smaller than 14-point. Id. 
at 596-597. The Court rejected the plaintiff's argument that substantial compliance with the 
typeface requirement was sufficient. The Court observed "that the Legislature knows how to 
construct language specifically permitting substantial compliance with regard to form and content 
requirements" of a referendum, id. at 601; the Court, in fact, pointed to an instance where the 
Legislature did precisely that, id. at 603. In the Court's view, the Legislature's use of the term 
"shall" indicated "a mandatory and imperative directive" that required strict, not substantial, 
compliance with the typeface provision. Id. at 601 (cleaned up). 

III. CONCLUSION 

Our case law stresses the importance of focusing on the particular type of relief sought for 
violation of the OMA. Arnold Transit and Nicholas held that a public body's decision will not be 
invalidated or injunctive relief imposed for a public-notice violation as long as the public body 
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substantially complied with the OMA. And yet< neither Arnold Transit nor Nicholas involved a 
claim for statutory damages against a public official. Our review of the text and context of the 
civil-liability provision ofMCL 15.273 confirms that the substantial-compliance standard does not 
apply to a claim for statutory damages, court costs, and attorney fees under the OMA. 

The trial court erred in granting summary disposition to defendants on this ground. 
Because the trial court did not reach the question of whether defendants intentionally violated the 
OMA, we decline to reach the question for the first time on appeal. 

Reversed and remanded for further proceedings consistent with this opinion. We do not 
retain jurisdiction. 
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Isl Brock A. Swartzle 
Isl Kirsten Frank Kelly 
Isl Douglas B. Shapiro 
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